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U.S. Customs Service 


Treasury Decisions 


(T.D. 83-87) 


Approval of public gauger performing gauging under standards 
and procedures required by Customs 


Notice is hereby given pursuant to the provisions of section 
151.43 of the Customs Regulations (19 CFR 151.43) that the applica- 
tion of PKB Scania (USA) Inc., 3308 Tulane Avenue, New Orleans, 
Louisiana, to gauge imported petroleum and petroleum products in 
the Customs District of New Orleans, New York and San Francis- 
co, in accordance with the provisions of section 151.43, Subpart C, 
of the Customs Regulations is approved. 

Dated: April 13, 1983. 

A. PIAzzA, 
Acting Director, 
Entry Procedures and Penalties Division. 


(T.D. 83-88) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: April 13, 1983. 
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Filed with district 
director/area 
director/amount 


Date of 


| Date term 
approval 


Name of principal and suret 
° P = y commences 








| 
| 
| 


Jet Way, Inc., Box 816, Ypsilanti, | Feb. 9, 1982 | Mar. 8, 1982 | Detroit, MI 
MI; Ins. Co. of North America | | $100,000 
D 3/22/83 | | 

- : | 








BON-3-01 
MARILYN G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 83-89) 


Decision Denying Domestic Interested Party Petition Requesting 
Reclassification of Certain Plywood Panels: Petitioner’s Desire 
To Contest the Decision 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of (1) decision on domestic interested party peti- 
tion, and (2) receipt of notice of petitioner’s desire to contest the 
decision. 


SUMMARY: In response to a petition from a domestic interested 
party requesting that certain plywood panels that have been proc- 
essed, be reclassified for tariff purposes under the provision for 
softwood plywood, in item 240.21, Tariff Schedules of the United 
States (TSUS), Customs invited comments with regard to the cor- 
rectness of the present classification. After consideration of the 
comments received and further review of the matter, Customs has 
advised the petitioner that such plywood panels would continue to 
be classified as building boards, in item 245.80, TSUS. Upon being 
informed that its petition had been denied, the petitioner filed a 
notice of its desire to contest the decision. 


FOR FURTHER INFORMATION CONTACT: John G. Hurley, 
Classification and Value Division, Office of Regulations and Rul- 
ings, U.S. Customs Service, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On March 4, 1982, a petition was filed under section 516, Tariff 
Act of 1930, as amended (19 U.S.C. 1516), by the American Plywood 
Association, a trade association which represents American manu- 
facturers of softwood plywood, requesting that certain imported 
plywood panels that have been processed (i.e., tongue and grooved, 
edge-worked, or shiplapped), be reclassified as plywood with a face 
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ply of softwood, in item 240.21, Tariff Schedules of the United 
States (TSUS) (19 U.S.C. 1202), presently dutiable at 21 percent ad 
valorem. Such plywood panels have been classified by Customs 
under the provision for building boards not specially provided for, 
whether or not face finished, laminated boards bonded in whole or 
in part, or impregnated, with synthetic resins, in item 245.80, 
TSUS, at a lower rate of duty, following Customs ruling 069190 
JLJ, dated February 12, 1982. 

Specifically, the petitioner alleges that the provision for softwood 
plywood in TSUS item 240.21, is more specific than the provision 
for building boards in TSUS item 245.80, and therefore it should 
govern the classification of the imported panels. It is Customs posi- 
tion that edge-working changes plywood panels, dedicates them to 
a special use (i.e., as building boards), and thus prevents them from 
satisfying the definition of plywood in Schedule 2, Part 3, Headnote 
1(b), TSUS. 

A notice of receipt of the petition was published in the Federal 
Register on August 13, 1982 (47 FR 35391), inviting public com- 
ment. Written comments were to have been received on or before 
October 12, 1982. Two comments were received in response to the 
notice. Both opposed any change in the classification of the panels, 
supporting Customs position that they are correctly classified as 
building boards in item 245.80, TSUS. 


DECISION ON PETITION AND RECEIPT OF PETITIONER’S NOTICE OF 
DESIRE TO CONTEST 


In a letter dated December 13, 1982, the petitioner was advised 
that Customs had decided to continue its practice of classifying 
such plywood panels in item 245.80, TSUS. In response, by letter 
dated January 5, 1983, the petitioner filed a notice of its desire to 
contest the decision in accordance with section 516(c), Tariff Act of 
1930, as amended (19 U.S.C. 1516(c)), and section 175.23, Customs 
Regulations (19 CFR 175.23). 

After careful analysis of the comments received in response to 
the notice and further review of the matter, Customs remains of 
the opinion that its practice of classifying the subject panels under 
item 245.80, TSUS, is correct. This practice will continue provided 
that no decision of the United States Court of International Trade 
or the United States Court of Appeals for the Federal Circuit not 
in harmony with this practice is rendered. 


AUTHORITY 


This notice is being published in accordance with section 516(c), 
Tariff Act of 1930, as amended (19 U.S.C. 1516(c)), and section 
175.24, Customs Regulations (19 CFR 175.24). 
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DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, 
Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs offices participated in its develop- 


ment. 


Dated: March 18, 1983. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 21, 1983 (48 FR 17178)] 


(T.D. 83-90) 


Foreign Currencies—Quarterly List of Rates of Exchange 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of section 522(c) Tariff Act of 1930, as 
amended (31 USC 372(c)), for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C): 

Quarterly beginning: April 1, 1983 through June 30, 1983. 





Name of currency 


U.S. dollars 





Australia 
Austria 
Belgium 








Brazil 
Canada 



































Hong Kong 
India 





Iran 





Ireland 














Italy. 





Japan 








Malaysia 
Mexico 





Netherlands 
New Zealand 


Guilder 
Dollar 























Norway 
Philippines 





Portugal 














Republic of So. Africa 














.86450 

058582 
.020725 
002395 
808604 
.500225 
116077 
182815 
137363 
412031 
148699 
.099800 

N/A 
1.3020 

000692 
004174 
435730 
.006410 
366300 
.65250 

138504 
103338 
010142 
.91200 
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Name of currency | U.S. dollars 


A79616 
.007305 
043535 
132538 
479042 
043497 

United Kingdom 

Venezuela 


(LIQ-03-01 S:C:1:) 
Dated: April 1, 1983. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-91) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C) 


Argentina peso: 

March 1-3, 1983 $0.000017 

March 4, 1983 .000016 
Chile peso: 

March 1-3, 1983 .012422 

ey. s SS .012739 
Colombia peso: 

March 1-3, 1983 .013829 

March 4, 1983 .013684 
Greece drachma: 

March 1, 1983 .011947 

March 2, 1983 011912 

March 38, 1983 .011919 

March 4, 1983 .011905 
Indonesia rupiah: 

March 1-4, 1983 .001423 
Israel shekel: 

March 1, 1983 .026323 
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March 2, 1983 .026344 

March 38, 1983 .026219 

March 4, 1983 .026164 
Peru sol: 

March 1-3, 1983 .000892 

March 4, 1983 .000877 
South Korea won: 

March 1, 1983 .001329 

March 2-4, 1983 .001325 


(LIQ-03-01 S:C:1 
Dated: March 4, 1983. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 83-92) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 USC 372(c)), has certified 


buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C) 


Argentina peso: 

March 7-11, 1983 $0.000016 
Chile peso: 

March 7-10, 1983 012739 

March 11, 1983 .013333 
Colombia peso: 

March 7-11, 1983 .013684 
Greece drachma: 

March 7, 1983 .011998 

March 8, 1983 .011976 

March 9, 1983 011905 

March 10-11, 1983 .011969 
Indonesia rupiah: 

March 7-10, 1983 001423 

March 11, 1983 .001422 
Israel shekel: 

March 7, 1983 .026103 
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March 8, 1983 .026048 

March 9, 1983 .026062 

March 10-11, 1983 .026015 
Peru sol: 

March 7-10, 1983 .000877 

March 11, 1983 .000863 
South Korea won: 

March 7-8, 1983 .001325 

March 9-11, 1983 .001324 


(LIQ-03-01 S:C:1) 
Dated: March 11, 1983. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-93) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 

Argentina peso: 

March 14-18, 1983 $0.000016 
Chile peso: 

March 14-17, 1983 .013333 

March 18, 1983 .013362 
Colombia peso: 

March 14-17, 1983 .013684 

March 18, 1983 .013596 
Greece drachma: 

March 14, 1983 .011947 

March 15, 1983 .011940 

March 16, 1983 .011905 

March 17, 1983 .011891 

March 18, 1983 .011876 
Indonesia rupiah: 

March 14-18, 1983 .001422 
Israel shekel: 

March 14, 1983 .026015 
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March 15-17, 1983 .025867 

March 18, 1983 .025628 
Peru sol: 

March 14-17, 1983 ! .000863 

March 18, 1983 .000864 
South Korea won: 

March 14-16, 1983 .001322 

March 17, 1983 .001321 

March 18, 1983 .001318 


(LIQ -03-01 S:C:1) 


Dated: March 18, 1983. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 83-94) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 


522(c), Tariff Act of 1930, as amended (31 USC 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Argentina peso: 
March 21-25, 1983 $0.000016 
Chile peso: 
March 21-24, 1983 .013362 
March 25, 1983 .013387 
Colombia peso: 
March 21-24, 1983 .013596 
March 25, 1983 .013615 
Greece drachma: 
March 21, 1983 .011891 
March 22, 1983 .011905 
March 23, 1983 .011834 
March 24, 1983 011955 
March 25, 1983 .011947 
Indonesia rupiah: 
March 21-24, 1983 .001422 
March 25, 1983 .001421 
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Israel shekel: 
March 21, 1983 025432 
March 22-24, 1983 .025381 
March 25, 1983 .025202 
Peru sol: 
March 21-24, 1983 .000854 
March 25, 1983 .000838 
South Korea won: 
March 21-22, 1983 .001318 
March 23-25, 1983 .001313 


(LIQ -03-01 S:C:1) 
Dated: March 25, 1983. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-95) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

Argentina peso: 

March 28-31, 1983 $0.000016 
Chile peso: 

March 28-31, 1983 .013387 
Colombia peso: 

March 28-31, 1983 .013596 
Greece drachma: 

March 28, 1983 .011879 

March 29-30, 1983 011891 

March 31, 1983 .011898 
Indonesia rupiah: 

March 28-30, 1983 .001421 

March 31, 1983 .001029 
Israel shekel: 

March 28-30, 1983 025151 

March 31, 1983 025145 
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Peru sol: 
March 28-31, 1983 .000838 
South Korea won: 
March 28, 1983 .001313 
March 29-31, 1983 .001310 


(LIQ-03-01 S:C:1) 
Dated: March 31, 1983. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-96) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 83-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 


ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
March 1, 1983 $0.002622 
March 2-4, 1983 .002573 
Sri Lanka rupee: 
March 1--8, 1983 .043554 
March 4, 1983 .043478 
United Kingdom pound: 
March 1, 1983 1.5045 
March 2, 1983 1.5050 
March 8, 1983 1.5125 
March 4, 1983 1.5110 
Venezuela bolivar: 
March 1-3, 1983 142857 
March 4, 1983 129032 


(LIQ-03-01 S:C:1) 
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Dated: March 4, 1983. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-97) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 83-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shaH be at the following 

Australia dollar: 

March 8, 1983 $0.85350 

March 9, 1983 .85280 

March 10, 1983 85830 

March 11, 1983 .85800 
Brazil cruzeiro: 

March 7-8, 1983 002573 

March 9-11, 1983 002525 
Mexico peso: 

March 7, 1983 005952 
New Zealand dollar: 

March 8-9, 1983 .65350 

March 10-11, 1983 .65300 
Philippines peso: 

March 11, 1983 014384 
Spain peseta: 

March 11, 1983 .007561 
Sri Lanka rupee: 

March 7-10, 1983 043478 

March 11, 1983 .043497 
United Kingdom pound: 

March 7, 1983 1.5168 

March 8, 1983 1.4995 

March 9, 1983 1.5025 

March 10, 1983 1.5347 

March 11, 1983 1.5027 
Venezuela bolivar: 

March 7-10, 1983 129032 

March 11, 1983 124224 
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(LIQ-03-01 S:C:1) 
Dated: March 11, 1983. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-98) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
USC 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 83-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following 

Australia dollar: 

March 14, 1983 $0.87530 

Ee eS Se ee ems fre .87460 

March 16, 1983 .87400 

March 17, 1983 .87300 

March 18, 1983 .86800 
Brazil cruzeiro: 

March 14-15, 1983 002525 

March 16-18, 1983 .002467 
Italy lire: 

II REE cs suniiianistnsvicresisersvnvinnedsertbabenens .000692 
New Zealand dollar: 

March 14, 1983 .66750 

March 15, 1983 .65900 

March 16, 1983 .6565 

March 17, 1983 .65550 

March 18, 1983 .65350 
Philippines peso: 

March 14-17, 1983 104384 

March 18, 1983 104134 
Spain peseta: 

March 18, 1983 .007524 
Sri Lanka rupee: 

March 14-17, 1983 .043497 

March 18, 1983 .043516 
United Kingdom pound: 

March 14, 1983 

March 15, 1983 

March 16, 1983 
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March 17, 1983 1.5023 

March 18, 1983 1.4875 
Venezuela bolivar: 

March 14-15, 1983 .110497 

March 16-17, 1983 117647 

March 18, 1983 125000 


(LIQ-03-01 S:C:1) 
Dated: March 18, 1983. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-99) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 83-19 for 
the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Cus- 
toms purposes to convert such currency into currency of the United 
States, conversion shall be at the following 

Australia dollar: 
March 21, 1983 $0.86700 
March 22, 1983 .86710 
March 23, 1983 .86700 
March 24, 1983 .86900 
March 25, 1983 .86740 
Brazil cruzeiro: 
March 21-24, 1983 .002467 
March 25, 1983 .002395 
France Franc: 
March 21, 1983 138007 
March 22, 1983 137931 
March 23, 1983 137599 
March 24, 1983 137760 
March 25, 1983 138007 
Ireland pound: 
March 21, 1983 1.3050 
March 22, 1983 1.3110 
March 23, 1983 1.3035 
March 24, 1983 1.3055 
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EE BO, SOI ccnsccnsnnsaicvessvnsvsstavesecnsivettilnetcces 1.3070 
Italy lira: 

NY OE BO ese csncnsnnnssessovncondousiebccidelinanotraarete .000690 
New Zealand dollar: 

Bigachh: 21-8; 20GB sciniciscccisccseeen ec .65100 

NN I INOUE seccstuccsecatsccass Sescerusiesst dese setedeese .65000 

WEN Nea ssc vvacaxvdsusad Toes tenwea sn tasieeswiewweuiv iets .65100 

March 25, 1983 .65150 
Philippines peso: 

March 21-24, 1983 104134 

March 25, 1983 103338 
Portugal escudo: 

March 21, 1983 .010000 

March 22, 1983 .010204 

March 28, 1983 .010152 

I, SINE Secs he dis bie calalnmd nak icaadeenees .010188 

OE Os ROO Shi ccs eccss cs tekectchond SCR .010204 
Spain peseta: 

EY BNI scss5 ki ndbscavsdcnds¥ibisectubdtedcesesnaseasance .007331 

Sean, Sees AG. SRL a. .007402 

March 23, 1983 .007339 

yu oe gio 7: WO IS 1.95 ee eg a .007360 

RIE Te citi diet aa .007337 
Sri Lanka rupee: 

March 21-24, 1983 .043516 

I occa ics. seniinstacin viaeanablonatsods .043535 
United Kingdom pound: 

March 21, 1983 1.4705 

March 22, 1983 1.4720 

March 23, 1983 1.4580 

March 24, 1983 1.4618 

March 25, 1983 1.4600 
Venezuela bolivar: 

March 21-24, 1983 .125000 

March 25, 1983 .124224 


(LIQ-03-01 S:C:D 
Dated: March 25, 1983. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 83-100) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more 
from the quarterly rate published in Treasury Decision 83-19 for 
the following countries. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Cus- 
toms purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 

March 28, 1983 $0.86530 

March 29, 1983 .86520 

March 30, 1983 .86580 

March 31, 1983 .86420 
Brazil Cruzeiro: 

March 28-31, 1983 .002395 
France franc: 

March 28, 1983 137043 

March 29, 1983 .137250 

March 30, 1983 137410 

March 31, 1983 137344 
Ireland pound: 

March 28, 1983 1.2965 

March 29, 1983 1.3010 

March 30, 1983 1.3008 

March 31, 1983 1.2965 
Italy lire: 

March 28-29, 1983 .000690 

March 30, 1983 .000691 

March 31, 1983 .000692 
New Zeland dollar: 

March 28, 1983 .64900 

March 29, 1983 .64600 

March 30, 1983 .65050 

March 31, 1983 .65250 
Philippines peso: 

March 28-31, 1983 .103338 
Portugal escudo: 

March 28, 1983 .010204 

March 29, 1983 .010152 

March 30, 1983 .010178 

March 31, 1983 .010142 
Spain peseta: 

March 28, 1983 .007291 

March 29, 1983 .007297 
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March 30, 1983 .007323 

March 31, 1983 .007305 
Sri Lanka rupee: 

March 28-31, 1983 043535 
United Kingdom pound: 

March 28, 1983 1.4545 

March 29, 1983 1.4543 

March 30, 1983 1.4665 

March 31, 1983 1.4825 
Venezuela bolivar: 

March 28, 1983 124224 

March 29, 1983 .129032 

March 30-31, 1983 


(LIQ-03-01 S:C:1) 


Dated: March 31, 1983. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 83-82) 


Informal Entry for United States Goods Returned; Correction 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document corrects an error in the designation of 
a new paragraph in section 143.21, Customs Regulations (19 CFR 
143.21), as amended by T.D. 83-82 and published in the Federal 
Register on April 5, 1983 (48 FR 14595). 

By T.D 82-116, published in the Federal Register on June 24, 
1982 (47 FR 27260), section 143.21 was amended by redesignating 
paragraph (i) as paragraph (j) and adding a new paragraph (i). 

Section 143.21, as amended by T.D. 83-82, should have added a 
new paragraph (k), rather than new paragraph (j) on page 14597 of 
the Federal Register of April 5, 1983. 

To correct this error, this document amends section 143.21 by: 

1. Removing the word “and” at the end of paragraph (i); 

2. Removing the period at the end of paragraph (j) and adding a 
semicolon and the word “and” in its place; and 

3. Redesignating new paragraph (j) appearing on page 14597 of 
the Federal Register of April 5, 1983, as new paragraph (k). 


EFFECTIVE DATE: May 5, 1983. 


FOR FURTHER INFORMATION CONTACT: Charles D. Ressin, 
Regulations Control Rranch, U.S. Customs Service, Washington, 
D.C. 20229. 





Dated: April 13, 1983. 


B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, April 20, 1983 (48 FR 16881)] 





U.S. Customs Service 


General Notice 


Removal of Prohibition on Importation of Tuna and Tuna 
Products From Ecuador and Peru 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is to advise that under the Fishery Con- 
servation and Management Act of 1976 (‘the Act’’), the Assistant 
Secretary of State for Oceans and International Environmental 
and Scientific Affairs has notified the Secretary of the Treasury 
that the reasons for the imposition of the prohibition on the impor- 
tation of tuna and tuna products from Ecuador and Peru no longer 
prevail. 


EFFECTIVE DATE: The prohibition against the entry for con- 
sumption or withdrawal from warehouse for consumption of tuna 


and tuna products from both Ecuador and Peru are removed effec- 
tive April 19, 1983. 


FOR FURTHER INFORMATION CONTACT: Harrison C. Feese, 
Entry, Examination, and Liquidation Branch, Duty Assessment Di- 
vision, Office of Operations, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-8651). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 205(a)(4\(C) of the Fishery Conservation and Management 
Act of 1976 (16 U.S.C. 1801, et seg.), provides that the Secretary of 
State shall certify to the Secretary of the Treasury any determina- 
tion that a fishing vessel of the United States, while fishing in 
waters beyond any foreign nation’s territorial sea, to the extent 
that such sea is recognized by the United States, has been seized by 
a foreign nation as a consequence of a claim of jurisdiction not rec- 
ognized by the United States. The responsibility for this certifica- 
tion was delegated to the Assistant Secretary of State for Oceans 
and International Environmental and Scientific Affairs by Depart- 
ment of State Delegation of Authority No. 138 of April 29, 1977. 

Pursuant to section 205(b) of the Act, upon receiving the certifi- 
cation, the Secretary of the Treasury is required to take such 
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action as may be necessary and appropriate to prohibit the impor- 
tation of all fish and fish products from the fishery involved. 
Section 205(c) of the Act provides that if the Secretary of State 
finds that the reasons for the import prohibition under section 205 
no longer prevail, the Secretary of State shall notify the Secretary 
of the Treasury, who shall promptly remove the import prohibition. 


Ecuador 


On November 21, 1980, a notice was published in the Federal 
Register (45 FR 77219) advising that under section 205(a\4\C) of 
the Act, on October 21, 1980, the Assistant Secretary of State for 
Oceans and International Environmental and Scientific Affairs cer- 
tified to the Secretary of the Treasury that three United States 
fishing vessels, while fishing in waters beyond any foreign nation’s 
territorial sea, to the extent that such sea is recognized by the 
United States, were seized by Ecuador as a consequence of a claim 
of jurisdiction which is not recognized by the United States. Under 
the authority of sections 205 (b) and (c) of the Act, on November 4, 
1980, the Secretary of the Treasury determined that the entry for 
consumption or withdrawal from warehouse for consumption of 
tuna and tuna products from Ecuador was prohibited until the De- 
partment of State notified the Secretary of the Treasury that the 
reasons for this prohibition no longer prevailed. 

On March 3, 1983, the Assistant Secretary of State for Oceans 
and International Environmental and Scientific Affairs informed 
the Secretary of the Treasury that the reasons for the imposition of 
the import prohibition on tuna and tuna products from Ecuador no 
longer prevail. Accordingly, the prohibition against the entry for 
consumption or withdrawal from warehouse for consumption of 
tuna and tuna products from Ecuador is removed. 


Peru 


On February 22, 1980, a notice was published in the Federal Reg- 
ister (45 FR 11971) advising that under section 205(a)(4\C) of the 
Act, on November 13, 1979, the Assistant Secretary of State for 
Oceans and International Environmental and Scientific Affairs cer- 
tified to the Secretary of the Treasury that eight United States 
fishing vessels, while fishing in waters beyond any foreign nation’s 
territorial sea, tou the extent that such sea is recognized by the 
United States, were seized by Peru as a consequence of a claim of 
jurisdiction which is not recognized by the United States. Under 
the authority of sections 205 (b) and (c) of the Act, on February 7, 
1980, the Secretary of the Treasury determined that the entry for 
consumption or withdrawal from warehouse for consumption of 
tuna and tuna products from Peru was prohibited until the Depart- 
ment of State notified the Secretary of the Treasury that the rea- 
sons for this prohibition no longer prevailed. 
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On March 4, 1983, the Assistant Secretary of State for Oceans 
and International Environmental and Scientific Affairs informed 
the Secretary of the Treasury that the reasons for the imposition of 
the import prohibition on tuna and tuna products from Peru no 
longer prevail. Accordingly, the prohibition against the entry for 
consumption or withdrawal from warehouse for consumption of 
tuna and tuna products from Peru is removed. However, it should 
be noted that imports of yellowfin tuna and tuna products from 
Peru are still prohibited under the Marine Mammal Protection 
Act. 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other offices of the Customs Service and the Treasury Depart- 
ment participated in its development. 

Dated: April 8, 1983. 


JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 19, 1983 (48 FR 16798)] 





ERRATUM 


Treasury Decision 83-70: 

The rate of exchange for the South Korea won on Febru- 
ary 23, 1983 was published as—.001379 

The correct rate for that date is—.001329 














U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 82-21) 


AKTIEBOLAGET KARLSTADS MEKANISKA WERKSTAD AND KMW-JouHnN- 
SON, INC., APPELLANTS v. UNITED STATES INTERNATIONAL TRADE 
CoMMISSION AND BELOIT CORPORATION, APPELLEES 


(Decided: April 18, 1983) 


Before FRIEDMAN, RicH, BENNETT, MILLER, and Situ, Circuit 
Judges. 

Ricu, Circuit Judge. 

This appeal is from the final determination of the United States 
International Trade Commission (ITC) of November 18, 1981, in In- 
vestigation No. 337-TA-82A, USITC Publication No. 1197 (Novem- 
ber 1981), entitled “In the Matter of Certain Headboxes and Paper- 
making Machine Forming Sections for the Continuous Production 
of Paper, and Components Thereof.” We affirm in part, reverse in 
part, vacate in part, and remand. 

The underlying basis of the ITC’s investigation resides in two 
patents owned by appellee Beloit Corporation (Beloit), a leading do- 
mestic manufacturer of papermaking machinery. They are Reissue 
patent No. 28,269 (the ‘269 patent) granted December 10, 1974, a re- 
issue of original patent No. 3,607,625 to Hill, Parker, and Hergert 
(the ‘625 patent), issued September 21, 1971, on application serial 
No. 698,633 filed January 17, 1968; and Verseput patent No. 
3,923,593 (the ‘593 patent), issued December 2, 1975, on application 
serial No. 434,048 filed January 17, 1974, as a continuation-in-part 
of an earlier application filed December 3, 1971. Both of these pat- 
ents in suit issued to Beloit as assignee. These two patents, ‘269 
and ‘593, were held to be infringed by the importation and sale of 
apparatus of appellants, a Swedish manufacturer of papermaking 
machinery and its domestic licensee (herein jointly KMW). 

There was a prior related investigation, No. 337-TA-82, 213 
USPQ 291 (1981), based on the same underlying facts, in which the 
President of the United States, on June 8, 1981, disapproved, for 
policy reasons, the ITC’s determination pursuant to section 
337(g\(2) of the Tariff Act of 1930, as amended, 19 USC 1337(g\2). In 
an explanatory statement, the President said: 
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My decision does not mean that the patent holder in this 
case is not entitled to a remedy. However, I do not have the 
authority to revise the USITC’s remedy. An exclusion order di- 
rected only to the respondent’s products, or a narrowly drafted 
cease and desist order would appear to be entirely justified and 
appropriate. I, therefore, strongly urge the Commission to take 
such action expeditiously on its own motion. 


Thereafter the ITC instituted the present investigation, which was 
to be based, however, on the record compiled in the prior investiga- 
tion with no issue already addressed to be relitigated absent new 
evidence and good cause. The ITC again determined there had been 
a violation of § 337 and isssued a new exclusion order, the relevant 
portion of which reads: 


1. Multi-ply headboxes and papermaking machine forming 
sections for the continuous production of paper, and compo- 
nents thereof or spare parts therefor, manufactured by Aktie- 
bolaget Karlstads Mekaniska Werkstad, of Karlstad, Sweden, 
or any of its affiliated companies, parents, subsidiaries, or 
other related business entities, or their successors or assigns, 
which infringe claims 1, 12, 15, 16, or 22 of U.S. Letters Patent 
RE 28,269 and claims 4, 5, or 6 of U.S. Letters Patent 3,923,593 
are excluded from entry into the United States for the remain- 
ing term of the patents, except where such importation is li- 
censed by the patent owner; 

2. KMW papermaking machine forming sections which are 
imported individually and not in combination with multi-ply 
headboxes are not subject to this order. 


ISSUES 


The issues presented by this appeal are: 

1. The validity of the claims in suit; 

2. Infringement of those claims; 

3. Injury to the domestic industry under § 337; 

4. Whether appellants have been improperly denied procedural 
rights in the second investigation. 


BACKGROUND 


The papermaking machines here involved are large, costly de- 
vices designed to run continuously at very high speeds. The paper- 
making machine component most directly involved herein is the 
headbox, which is the part which delivers a slurry of paper pulp 
and water, known as paper stock, to a surface where it is formed 
and dried, known as the wire. The headbox must deposit the stock 
on the wire very uniformly. Otherwise, the machine will produce 
paper having streaks, clumps of fiber, or uneven tensile strength. 

The paper these machines produce may be either single ply or 
multiple ply (multi-ply). A machine designed to produce single ply 
paper is referred to as a single ply machine, and its headbox a 
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single ply headbox. Similarly, a machine designed to produce 
multi-ply paper is referred to as a multi-ply machine, and its head- 
box a multi-ply headbox. 

KMW’’s allegedly infringing headboxes, all of which were multi- 
ply headboxes, may be understood from the following figures based 
upon Beloit’s Exhibit “A”. It is a diagrammatic, sectional, side view 
of the headbox portion of a papermaking machine shown as adapt- 
ed to feed liquid paper stock into the space between the endless 
wire belts of a twin-wire tye of paper former, the belts travelling 
around the supporting rolls marked I. 


KMW_ SHORT. yeNe 
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8" SECTION AA 


Stock flows from the three header inlets S at the bottom of the 
drawing to a preslice area R and then into slice chamber B. The 
slice chamber is divided by trailing elements or vanes D and E, pi- 
votably mounted at F at their upstream ends. The downstream 
ends of the trailing elements are unattached and positioned by the 
pressure on them exerted by the flowing stock. The trailing ele- 
ments extend transversely (perpendicular to the figure) the entire 
width of the slice chamber, thus dividing the slice chamber into a 
plurality of relatively shallow passages. The embodiment shown in 
the figure has come to be known as the “short vane” structure be- 
cause the vanes and associated structures are wholly contained 
within the slice chamber B. Another embodiment, the “vane with- 
out foil’ embodiment, delivers air at the trailing edge of the vane 
through air passages within the vane itself, thus creating an “air 





24 U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 


wedge” at the trailing edge. In a third embodiment, the “vane with 
foil’’ embodiment, long foil members extend from the trailing edges 
of the vanes D beyond the confines of the slice chamber. 

The small figure marked “SECTION A-A” is a broken or length- 
wise contracted view through the slice chamber B and the vanes D 
and E. The space inside the chamber which contains the paper 
stock is called the “pond” and is closed at either end by what are 
called ‘‘pondsides,”’ shown at J. The vanes or trailing elements, as 
will be seen, extend from pondside to pondside, continuously, the 
break in the middle of the drawing being a drafting convention in- 
dicating that a central portion of the chamber has been omitted for 
convenience of illustration. The floating vanes D and E, attached 
only at their upstream ends, are the feature with which we are 
here principally concerned. 


THE PATENT CLAIMS IN ISSUE 


As enumerated in the ITC’s exclusion order, five claims of the 
‘269 patent are in issue, namely, 1, 12, 15, 16, 22. Three claims of 
the ‘593 patent are in issue, 4, 5, and 6. 

The invention disclosed in the '269 patent by the joint inventors 
Hill, Parker, and Hergert (Hill et al.), who filed the first of the ap- 
plications in the series before us, is illustrated as embodied in a 
single ply headbox arranged to flow paper stock onto the forming 
wire belt of a Fourdrinier type papermaking machine, which has a 
single wire belt or screen through which the water of the paper 
stock is removed, leaving a fiber mat, subsequently further proc- 
essed to make finished paper. The gist of the invention of the 
claims in suit is the use in the headbox slice chamber of one or 
more trailing elements, anchored at their upstream ends, self-posi- 
tionable through fluid pressure, and extending all the way across 
the slice chamber, i.e., pondside to pondside. There is nothing in 
these claims which limits this invention to use in a single ply head- 
box; it can be and is used in the same way in a multi-ply headbox 
for the same advantages. The ‘269 patent claims in suit will be 
more easily understood in connection with an illustration. We re- 
produce Figs. 2, 3, and 5 of patent '269: 
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Explaining the essentials, 40 is a headbox with an inlet header 43 
feeding stock to a perforated plate 44 at the upstream end of slice 
chamber 47 having slice S2. Components 50, 51, and 52 are the 
trailing elements anchored at their upstream ends to plate 44. Fig. 
3 is a section on the line III-III looking to the left. Fig. 5 is a plan 
view of element 50. Stock flowing out of S2 is deposited on Fourdri- 
nier wire 53 carried around roll 52 and moving to the right. The 
involved claims reads as follows: 


1. In a headbox for delivering stock to a forming surface, the 
headbox having a slice chamber and a slice opening, the im- 
provement comprising a plurality of trailing elements posi- 
tioned in the slice chamber, each of said elements extending 
transversely of said headbox from pondside to pondside, means 
anchoring said elements only at their upstream ends at loca- 
tions spaced generally perpendicular to the stock-flow stream 
with their downstream portions unattached and constructed to 
be self-positionable so as to be solely responsive to forces exert- 
ed thereon by the stock flowing towards the slice. 

12. In a headbox for delivering stock to a forming surface, 
the headbox having a slice chamber and a slice opening, the 
improvement comprising a trailing element positioned in the 
slice chamber, said element extending transversely of said 
headbox from pondside to pondside, means anchoring said ele- 
ment only at its upstream end with its downstream portion un- 
attached and constructed to be self-positionable so as to be 
solely responsive to forces exerted thereon by the stock flowing 
towards the slice. 

15. In a headbox for delivering stock to a forming surface, 
the headbox having a slice chamber and a slice opening, the 
improvement comprising: 

perforate walls [sic] means mounted in said slice chamber 
transversely of said slice chamber and located in an up- 
stream portion of said slice chamber, 

a plurality of rigid plates, 

means for attaching the upstream ends of said plates to 
said wall means, 

said plates extending transversely of said headbox from 
pondside to pondside and projecting downstream generally in 
the direction of stock flow, 

and trailing elements attached to the downstream ends of 
said plates, 

said elements being attached to said plates only at their 
upstream ends with their downstream portions unattached 
and constructed to be self-positionable so as to be solely re- 
sponsive to forces exerted thereon by the stock flowing to- 
wards the slice. 


16. The structure of claim 15 wherein said elements are in 
the form of sheets extending transversely of said headbox. 

22. In a headbox for delivering stock to a forming surface, 
the headbox having a slice chamber and a slice opening, the 
improvement comprising: 
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perforate wall means mounted in said slice chamber and 
located in an upstream portion of said slice chamber, 

a rigid plate, 

means for attaching the upstream end of said plate to said 
wall means, 

said plate extending transversely of said headbox from 
pondside to pondside and projecting downstream generally in 
the direction of stock flow, 

and a trailing element attached to the downstream end of 
said plate, 

said element being attached to said plate only at its up- 
stream end with its downstream portion unattached and con- 
structed to be self-positionable so as to be solely responsive 
to forces exerted thereon by the stock flowing towards the 
slice. 


Beloit’s Verseput ‘593 patent is an application of the Hill et al. 
invention of the '269 patent to a machine for making multiple ply 
paper, for example, a paper having a core of one kind of stock inte- 
grated with surface layers formed from a different stock, all three 
layers being laid down on the wire or between the wires of a form- 
ing section at the same time from the same headbox. This requires 
means for feeding different stocks simultaneously to the readbox 
and keeping them separated until they are delivered from the slice. 
It requires, in other words, a multi-ply headbox. Fig. 2 of the 
patent diagrammatically illustrates the headbox feeding multiple 


stocks from the slice into the space between twin forming wires, 
and Fig. 3 is a section through a 3-ply paper produced thereby. The 
claims in issue follow the drawings. 
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4. In a machine for making a multi-ply web such as a paper 
from stocks having a slurry of fibers in a liquid carrier, the 


combination comprising: 

a foraminous forming surface for receiving a liquid stock 
and dewatering the stock; 

a headbox having a slice chamber formed by slice walls 
terminating in slice lips which form a slice opening for di- 
recting a jet stream onto the forming surface; said slice lips 
extending substantially the same distance toward said sur- 
face; said headbox also having a preslice chamber immedi- 
ately upstream of the slice chamber; a first rigid partition 
extending across said preslice chamber dividing the preslice 
chamber into multiple stock chambers; 

a second partition extending across said slice chamber 
forming a continuation of said first partition and dividing 
the slice chamber into multiple stock chambers to extend to 
the slice opening; said second partition being supported only 
at its upstream end with its downstream portion unattached 
and constructed to be self-positionable so as to be responsive 
to forces exerted thereon by the stock flowing toward the 
slice so that the stocks from the multiple chambers exit 
through the slice opening at uniform velocity; 

and means for supplying stocks of different characteristics 
to each of said multiple stock chambers in the preslice cham- 
ber. 
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5. In a machine for making a multi-ply web such as a paper 
from stocks having a slurry of fibers in a liquid carrier con- 
structed in accordance with claim 4: 

wherein said forming surface is comprised of a first looped 
traveling forming wire and a second looped traveling form- 
ing wire; 

and guide means within said wires guiding the wires to 
provide a forming throat receiving stock from said slice fol- 
lowed by a forming run between the said wires. 


6. In a machine for making a multi-ply web such as a paper 
from stocks having a slurry of fibers in a liquid carrier con- 
structed in accordance with claim 4: 

including a third partition extending across said preslice 
chamber so that the headbox is divided into at least three 
stock chambers comprising two outer chambers and one in- 

termediate chamber and including a fourth partition being a 

continuance of the third partition which extends to the slice 

opening and is self-positioning. 


Prior Art REFERENCES 


German patent No. 899,896 published in 1953 discloses a multi- 
ply headbox as shown in the following drawing: 
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The illustrated headbox has upper flow-out nozzle 11 and lower 
flow-out nozzle 18, between which is separating tongue 19 which 
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can be rotated about pivot 20 and also adjusted longitudinally to 
some extent. The rotatable separating tongue delimits the outlet 
cross-sections of the two flow-outs, and thus, the patent teaches, ad- 
justs the relative amount of pulp expelled from one with respect to 
the other. Note that there are two “breastboxes” 5 and 6, which 
are supplied pulp separately from lines 7 and 8, respectively, thus 
enabling the making of multi-ply paper. 

French patent No. 1,490,429 granted in 1967 likewise discloses 
the headbox end of a multi-ply papermaking machine. Figure 2 is 
reproduced: 
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Shown are pulp distributors I and II, separated by lip 15 which is 
pivoted at 51 and is turned to regulate slot 17 between lip 15 and 
screen 16 to obtain the desired mixture of the stocks from distribu- 
tors I and II, respectively. As was true of the device disclosed in the 
German patent, the headbox of the French patent has separate 
stock supply systems, starting with distribution conduits 9 and 9’, 
and collectors 10 and 10’. It differs from the German patent in that 
the two stocks supplied are laid on screen 16 in succession, one 
after the other, instead of simultaneously. 

A third patent asserted by KMW to be prior art is U.S. patent 
No. 3,939,037 (the ‘037 patent) issued in 1976 to Hill, a named coin- 
ventor in the ‘269 patent, as a sole inventor on application serial 
No. 451,225, which was a continuation of a continuation-in-part of a 
division of the application which matured into the patent reissued 
as the '269 patent. As might be expected, the specifications of the 
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‘037 and ‘269 patents strongly resemble one another. Specifically, 
the ‘037 patent teaches a headbox with self-positionable trailing 
elements, and mentions that 


* * * it may be more convenient to have the flexible mem- 
bers * * * extend transversely of the slice chamber in the form 
of a full width sheet * * * where the transverse dimension of 
the preslice flow chamber is relatively narrow. 


As developed later in this opinion, it is necessary to make a distinc- 
tion between Hill’s sole invention (later explained) as “prior art” 
under 35 USC 102(g)/103 and the disclosure of the Hill ‘037 patent, 
as such, which is not § 103 “prior art.” 

Finally, the ‘269 patent is § 103 “prior art” with respect to the 
‘593 patent. 


OPINION 
The '269 Reissue Patent in Suit 


Validity 

The ITC agreed with the presiding officer’s finding that KMW 
had not rebutted the ‘269 patent’s presumption of validity, and so 
adopted his determination that the '269 patent is valid and enforce- 
able. 

As to the ‘037 patent, the presiding officer concluded 


* * * that the ‘037 patent does not teach or suggest the use 


of trailing elements which are full width sheets extending 
pondside to pondside in any use other than a narrow-width 
headbox. 


Thus, he regarded the subject matter of claims 1 and 12 of the 
‘269 patent as patentably distinct from the invention disclosed in 
the ‘037 patent. He ws also persuaded by the fact that the examin- 
er who ultimately allowed the '269 patent had made, but later 
withdrew, a rejection based on the ‘037 patent. The presiding offi- 
cer appreciated that the ‘037 and ‘269 patents orginated from the 
same application, opining that “this history would seem to weaken 
[KMW’s] contention that the '037 patent truly constitutes prior art 
over [sic, against] the ‘269 patent.” 

As to the German patent, the presiding officer though it more 
reasonable to conclude that the separating tongue disclosed there- 
in, judging from its function, is fixed rather than free. He noted 
the testimony of KMW’s expert, Mr. Eric Stenberg, that regardless 
of whether the disclosed separating tongue is fixed or free, it would 
have been obvious to one of ordinary skill in the art that the dis- 
closed separator tongue could be free, but found more persuasive 
the testimony of Beloit’s expert, Dr. Waller, who testified that it 
would have been unthinkable to one of ordinary skill in the art to 
have a free member within the slice chamber. The presiding officer 
also thought it significant that the German patent had been consid- 
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ered by the patent examiner who ultimately allowed the ‘269 
patent. In addition, the presiding officer noted the presence of sev- 
eral indicia of nonobviousness including the commercial success of 
papermaking machines incorporating the claimed invention and 
the failure of others to solve the long-standing problems solved by 
the claimed invention. As to the French patent, the presiding offi- 
cer thought it teaches no more than the conventional thinking that 
any dividing element within the slice chamber had to be fixed in 
position. 

KMW contends that the subject matter of claims 1 and 12 of the 
‘269 patent is anticipated by the ‘037 patent’s disclosure of the use 
of full width trailing elements in a narrow headbox. It also con- 
tends that the invention claimed in the ’269 patent would have 
been obvious from the German patent. Furthermore, it contends 
that the subject matter of claims 15, 16, and 22 of the ‘269 patent 
would have been obvious from the combined teachings of the ‘037 
and French patents. It maintains that the presiding officer made 
two fundamental errors in determining nonobviousness. First, it 
contends that he treated self-positionable trailing elements as a 
“basis for patentability” of the '269 patent, when in fact they were 
part of the prior sole invention of Hill. Second, the presiding officer 
is said to have accepted Beloit’s contention that its headbox solved 
several long-standing problems in the papermaking art. 

Underlying KMW’s argument of anticipation is the premise that 
the ‘037 patent is prior art with respect to the '269 patent. KMW 
cites no statutory basis for this premise nor is one presented by the 
facts of record. The ‘037 and ‘269 patents, being derived from the 
same parent application, have the same effective filing date. It ap- 
parently is based instead on Beloit’s statement that “the ['037] 
patent is unquestionably the most pertinent prior art with respect 
to the headbox claimed in the ‘269 patent.’”’ Appellants present this 
statement as an admission that the ‘037 patent, as such, is prior 
art. 

Beloit admits making the quoted statement but disagrees with 
KMW’s interpretation. When asked at oral argument whether 
Beloit admitted the ‘037 patent was technical prior art, its counsel 
responded: 


Only as far as the dangling or trailing element concept [is 
concerned]. It is not technical prior art for the entire wording 
of the specification because the two cases were copending. 
They go back to exactly the same filing date. They derive from 
the same basic application. You cannot take the words, all the 
words of the specification, and say they are prior art because 
you cannot use the words and go to a date earlier than the Hill 
et al. ['269] patent. And we say they are prior art, that Hill 
alone ['037] is prior art, because it taught the dangling ele- 
ment, but that was the generic concept of an unsupported self- 
positionable element. 
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Thus, the parties agree that there has been an admission, but 
disagree over what has been admitted. In resolving this disagree- 
ment, we cannot take an arguably ambiguous statement and con- 
strue it in the manner most detrimental to Beloit, regardless of its 
explanations and attempted clarifications. Rather, it is necessary to 
consider everything that has been said about what is prior art. In 
re Nomiya, 509 F.2d 566, 571, 184 USPQ 607, 612 (CCPA 1975). Be- 
loit’s statements of record in this case include those already 
quoted, as well as a longer discussion of what part of the ‘037 
patent is prior art, similar to its remarks at oral argument, in its 
post-hearing brief to the Commission, as well as remarks in its 
brief and additional remarks at oral argument. These statements 
taken together demonstrate that Beloit has consistently insisted 
that Hill alone did not invent a headbox having full width trailing 
elements, despite the fact that Beloit has used some language 
which might suggest otherwise. They lead us to conclude that 
Beloit has admitted only that Hill’s work was prior to that of the 
joint inventors, and that he invented a headbox having self-posi- 
tionable trailing elements, but not full width trailing elements. The 
record, taken as a whole, supports only this view. 

Having determined the extent of Beloit’s admission of Hill’s prior 
invention, it must now be resolved whether, as KMW alleges, Hill 
alone invented more than Beloit has admitted. Specifically, KMW 
argues that the description of full width trailing members in the 
‘037 patent, in which Hill is named as the sole inventor, demon- 
strates that Hill by himself invented a headbox incorporating such 
full width trailing members. The short answer to this argument is 
that there is no presumption, or any reason to assume, that every- 
thing disclosed in a patent specification has been invented by the 
patentee. In re Clemens, 622 F.2d 1029, 1036, 206 USPQ 289, 297 
(CCPA 1980). See In re DeBaun, 687 F.2d 459, 214 USPQ 933 (CCPA 
1982). This is especially significant in this case. The embodiment 
comprising full width trailing members is an improvement on, and 
thus the best mode of practicing, what has been conceded by Beloit 
to be Hill’s prior invention. This improvement was unquestionably 
known to Hill, who participated in its development. Thus, 35 USC 
112, which requires an inventor to set forth the best mode contem- 
plated by him of carrying out his invention, required Hill in this 
instance to retain the description of full width trailing sheets in his 
application when it was divided out of the joint application, regard- 
less of whether it was his invention. Under these circumstances, 
there is no reason to believe that Hill’s invention is anything more 
than Beloit has conceded. 

The above analysis leads us to conclude that Beloit has admitted, 
and admitted accurately, that Hill by himself invented a headbox 
having self-positionable trailing elements before the invention of 
other embodiments of that concept by Hill, Parker, and Hergert; 
but that his headbox did not have full width trailing elements. This 
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is an admission of prior invention by another in this country, and 
so Hill’s headbox becomes prior art by virtue of this admission and 
35 USC 102(g). Hill’s headbox is therefore prior art for the purpose 
of determining obviousness under 35 USC 103, especially here 
where the joint inventors Hill et al. were undeniably aware of 
Hill’s prior work, and the evidence of priority, an admission, is con- 
clusive. In re Clemens, 622 F.2d 1029, 206 USPQ 289 (CCPA 1980). 

We must now decide whether the invention claimed in the ‘269 
patent would have been obvious to one of ordinary skill in the art 
from knowledge of the Hill invention, the German patent, the 
French patent, or any combination of their teachings. In so decid- 
ing, it does not matter that we have, as a matter of law, defined 
the Hill invention more narrowly than did the presiding officer, 
who apparently believed, as we do not, that Hill by himself invent- 
ed full width trailing members, at least as used in a narrow head- 
box, because his patent describes it. Obviousness is a legal conclu- 
sion based on factual determinations and not a factual determina- 
tion itself. General Motors Corp. v. ITC, 687 F.2d 476, 480, 215 
USPQ 484, 487 (CCPA 1982), cert. denied, 103 S. Ct. 729 (1983). The 
factual determination at issue concerns the scope and content of 
the prior art. We must uphold this factual determination if and 
only if it is both arrived at through the proper application of the 
relevant law and supported by substantial evidence. Our disagree- 
ment with the presiding officer’s view concerning the scope and 
content of the prior art is on the former grounds; the ‘037 patent is 
not prior art with respect to the ‘269 patent as a matter of law. 
Despite this disagreement, we may nevertheless affirm the legal 
conclusion of the ITC with respect to obviousness if we agree with 
it, for it is, ultimately, that conclusion and that conclusion alone 
which we review. 

With regard to the specific issue now under consideration, 
whether the invention claimed in the '269 patent would have been 
obvious to one of ordinary skill in the art when made, our conclu- 
sion, the same as that of the ITC, is that it would not have been. 
Knowledge of Hill’s sole invention would not have suggested a 
headbox having the pondside-to-pondside elements recited in the 
‘269 patent claims in suit. The separating tongue of the German 
patent is disclosed to serve, and actually serves, a purpose com- 
pletely different from that of the self-positionable trailing elements 
of the claimed invention. As noted earlier in this opinion, adjust- 
able tongue 19 determines by its fixed setting the relative outflow 
from the two pulp supplies whereas the ‘269 trailing sheets do 
nothing of the kind, being free when the headbox containing them 
is in use. From this it follows that a combination of the teachings 
of the Hill invention and the German patent does not render the 
claimed invention obvious within the meaning of § 103. With 
regard to the French patent, the lip disclosed therein is also fixed 
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rather than free, so that the French patent teaches nothing more 
material than what can be learned from the German patent. 

Finally, there remains the dispute of the parties over the exist- 
ence and effect of indicia of nonobviousness, or so-called “secondary 
considerations,’ associated with the ‘269 headbox. Assuming, ar- 
guendo, that KMW is correct in contending that there are reasons 
to discount them, we nevertheless adhere to the legal conclusion 
that the '269 patent is valid, based on the analysis set forth above. 
Infringement 

The presiding officer concluded that KMW’s short vane and vane 
without foil structures literally infringe claims 1 and 12 of the ‘269 
patent. He also found that the vane with foil structure literally in- 
fringes claims 1, 12, 15, 16, and 22 of the '269 patent. The ITC 
agreed, and so adopted the findings and conclusions of the presid- 
ing officer respecting literal infringement. 

With respect to all claims and embodiments, KMW attacks the 
ITC’s determination of literal infringement by contending that its 
own headbox so resembles the prior art that the claims of the '269 
patent cannot read on their headbox and still be valid. We reject 
this argument. Our finding above, that the ‘269 patent is valid not- 
withstanding the prior art, is premised on the conclusion that any 
apparatus within its claims would not have been obvious at the 
time the invention was made. An affirmative finding of literal in- 
fringement therefore necessarily means that KMW’s headbox is 
not as similar to the prior art as KMW contends. KMW also argues 
that the ITC erred in adopting the presiding officer’s conclusion 
that the ‘269 patent claims are entitled to a broad construction be- 
cause of the pioneer status of the invention, commercial success, 
and patent policy. Specifically, KMW contends that the invention 
claimed in the ‘269 patent contributed very little to the art, so that 
its claims should be limited to the embodiments described in the 
specification. We reject this contention for to accept it would be to 
read limitations into the claims which they do not contain. Apart 
from that contention, KMW does not even suggest, nor can we dis- 
cern for ourselves, any reason for reading claims 1 and 12 so nar- 
rowly that they do not read on headboxes incorporating KMW’s 
short vane and vane without foil structures. We therefore affirm 
the ITC’s determination that these headboxes literally infringe 
claims 1 and 12. 

As to the vane with foil structure, KMW argues that the ITC ig- 
nored several features of a headbox incorporating such element 
which remove it from the scope of the involved claims. We have 
considered all of these features, and find that the only one argu- 
ably applicable to the claims is that the trailing element with foils 
extend through and beyond the slice opening, so that the trailing 
member is not “constructed to be self-positionable so as to be solely 
responsive to forces exerted thereon by the stock flowing towards 
the slice’ as recited in the claims. (Italic ours.) Reading the claims 
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in light of the specification, however, we conclude that the phrase 
“flowing towards the slice’ merely expresses a direction of stock 
flow in terms of a reference point—the slice—a direction that one 
skilled in the art would readily understand to remain the same 
even though that reference point has been passed. That is to say, 
even though a small part of the stock minimally affecting the posi- 
tion of the whole trailing member may have passed through the 
slice, and so is technically flowing away from the slice, the position 
of the trailing member is for the most part, if not altogether, still 
determined by forces exerted by stock flowing towards the slice. We 
reach this conclusion whether or not the claims are given a broad 
contruction. Based on this conclusion, we affirm the ITC’s determi- 
nation that the vane with foil embodiment of KMW’s headbox lit- 
erally infringes claims 1, 12, 15, 16, and 22 of the ‘269 patent. 


The '594 Patent 


Validity 

The ‘593 Verseput patent matured from an application which 
was a continuation-in-part of an application filed December 3, 1971. 
The presiding officer found that the invention described and 
claimed in the ‘593 patent was actually reduced to practice as early 
as June 7, 1970. The ‘269 patent, just discussed, is a reissue of 
patent No. 3,607,625 dated September 21, 1971, and applied for Jan- 
uary 17, 1968. The ‘269 patent is therefore prior art with respect to 
the ‘593 patent by virtue of 35 USC 102(e). In fact, Beloit concedes 
it to be the most pertinent prior art, and states in its brief: 


These same principles utilized in the ‘269 headbox for 
making single ply paper were found by Mr. Verseput to be ex- 
ploitable in the manufacture of multi-ply paper wherein differ- 
ent types of papermaking stock are supplied in a multi-ply 
headbox between the self-positionable elements. Again, because 
the self-positionable elements extend pondside to pondside the 
different types of stock are maintained segregated in the head- 
box so that no mixing of the stocks occurs, and upon exiting 
the headbox the absence of shear forces due to the equal veloci- 
ties of the adjacent stock flows achieves just the right amount 
of intermingling of fibers between adjacent layers so as to pro- 
vide good bonding without destroying the layer purity. 


Thus, as the presiding officer put it, the ‘593 patent describes a 
headbox “whose structure and functions, generally speaking, are 
substantially the same as the Converflo single layer headbox de- 
scribed in the ‘269 patent, modified by suitable partitions to con- 
vert the single ply headbox into a multi-layer headbox.” Thus, the 
question is whether this innovation would have been obvious to one 
of ordinary skill in the art as of June 7, 1970. 

After reviewing the exhibits and testimony of record and the ar- 
guments of counsel, we conclude that the headbox claimed in the 
‘593 patent would have been obvious from the ‘269 patent in view 
of the German patent. Certainly, how to convert the single ply 
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headbox described in the ‘269 patent into a multi-ply headbox 
would have been clear from the German patent’s teaching of a 
multi-ply stock feeding and delivery system. As Beloit’s technical 
expert, Professor Waller, acknowledged during cross-examination, 
it would have entailed only supplying two sources of stock, dividing 
the pre-slice chamber, and extending one of the trailing members 
all the way to the slice opening. Given the obviousness of how to 
construct such a headbox, any nonobviousness must arise from the 
act of realizing that constructing such a headbox would be advanta- 
geous. That realization, however, would have been obvious as well. 

We are aware that Professor Waller also testified that because of 
certain technical considerations, such as problems produced when 
the stocks have a relative velocity at their confluence, it would 
have been, and in fact was, surprising to one of ordinary skill in 
the art that the ‘593 headbox worked as well as it did. We appreci- 
ate that this testimony went essentially unchallenged and would 
normally show that it would not have been obvious to combine the 
teachings of the '269 and German patents. In the circumstances of 
this case, however, the prior art '269 patent teaches that at least 
two major advantages inure from use of the headbox described 
therein, those being a high degree of fiber dispersion and a low 
level of turbulence in the discharge jet. One skilled in the art, 
deemed to be aware of these teachings, would have had ample 
reason to take the natural and obvious step of carrying them over 
to the closely related, well known multi-ply papermaking art, de- 
spite any apprehension of problems caused by a potential relative 
velocity of stocks. Apparently there were no such problems. 

In reaching the above conclusion, we of course have given effect 
to the statutory presumption of validity accorded the ‘593 patent by 
28 USC 282. In this case, however, there is prior art, the German 
patent, which was not cited by the examiner but was conceded by 
Beloit’s technical expert to be, in certain crucial aspects, more per- 
tinent than art the examiner did cite. As stated in Solder Removal 
Co. v. ITC, 582 F.2d 628, 199 USPQ 129 (CCPA 1978), 


Rebuttal of the presumption may be more easily had and 
more often achieved in reliance on prior art more pertinent 
than that considered by the examiner; but whether rebuttal is 
achieved requires careful consideration of whether the prior 
art relied upon does in truth render the claimed invention an- 
ticipated or obvious. 


Our careful consideration of the prior art in this case leads us to 
conclude that KMW has carried its burden and effectively rebutted 
the presumption. 

We have also taken into account the evidence of long-felt need 
and commercial success, but in this instance we deem it insuffi- 
cient to persuade us of validity. The dominant reason is that the 
‘269 headbox, which is prior art crucial to our finding of invalidity, 
itself achieved commercial success and satisfied a long-felt need. 
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Thus it undoubtedly contributed to the success of the ‘593 headbox, 
which incorporates its teachings, diminishing the weight usually 
given to success of an improvement invention. 

Thus, as stated at the outset, we hold the claims in suit of the 
‘593 patent invalid for obviousness under § 103 and reverse the con- 
trary determination of the ITC. 


The Injury to a Domestic Industry Determination 


The ITC defined the domestic industry as that portion of Beloit’s 
facilities which exploits both patents, and determined that KMW’s 
unfair acts have a tendency to substantially injure the domestic in- 
dustry. This determination was premised, in part, on the anteced- 
ent determinations that both the ‘269 and ‘593 patents are valid 
and infringed. Our contrary conclusions with respect to the ‘593 
patent thus may have an effect on the continued propriety of the 
ITC’s injury determination, including its definition of domestic in- 
dustry. We therefore vacate that determination and remand this 
case to the ITC to reconsider, if necessary, its injury determination 
and definition of domestic industry in light of the foregoing. 


Alleged Deprivation of Procedural Rights 


As mentioned at the outset, after the President disapproved on 
policy grounds the order arising from the first investigation, the 
ITC initiated a second investigation on its own motion. The notice 
of this investigation stipulated that no issue concerning the viola- 
tion of section 337 addressed in the first investigation would be re- 
litigated unless (1) a party filed a petition presenting new evidence 
concerning the violation alleged in the first investigation and show- 
ing good cause for relitigation, and (2) the ITC granted the petition. 
KMW thereafter petitioned the ITC to “introduce new evidence 
and to amplify and update the record.” Specifically, KMW asked 
for permission to: 


(1) amplify the record to show that there has been head-to- 
head competition between Beloit’s single layer headboxes 
which can be converted to make multilayer paper and KMW’s 
multilayer headboxes which can be converted to make single 
layer paper; 

(2) amplify the record to show that the short-vane version 
* * * of the two KMW headboxes sold to Scott Paper Company 
was intended for use as a single layer headbox so that the “do- 
mestic industry” should have been broadened to include it in 
the prior investigation; 

(3) introduce evidence relating to the structure and operation 
of KMW’s modified multilayer headbox and to obtain a deter- 
mination that it does not infringe the claims of either of the 
patents; and 

(4) have discovery necessary to amplify and update the 
record on the issue of injury to a domestic industry. 


KMW’s petition was opposed jointly by Beloit and the Commission 
Investigative Attorney because it did not conform to the require- 
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ments enunciated in the notice of investigation. The ITC agreed, 
and so denied the petition. 

KMW contends on appeal that the ITC’s denial of its petition de- 
prived it of its statutory right to present all defenses in an investi- 
gation. The statute relied upon is 19 USC 1337(c), which provides in 
part that all legal and equitable defenses may be presented in all 
cases. Also implicated in the arguments on this point is 19 USC 
1337(g\(2), which provides in part that determinations disapproved 
by the President shall have no force or effect. 

We are not persuaded that the ITC’s actions in this case contra- 
vene any of the provisions of section 337. Section 337(c) was not vio- 
lated; KMW had adequate opportunity to present its legal and 
equitable defenses, albeit during the first investigation. Thus, in 
this case, the ITC’s violation determinations were based on a record 
compiled in a case where KMW could have the opportunity to and 
in fact did present its legal and equitable defenses. Also, the ITC 
set up a procedure to ensure that if evidence concerning additional 
defenses had arisen since the compilation of the record in the first 
investigation, the record could be expanded accordingly. KMW has 
not shown that the additional evidence it sought to introduce in 
the second investigation was not available in the first investigation. 
In the circumstances of this case, the ITC’s actions satisfied section 
337(c). Nor did the ITC violate section 337(g)(2); it did not give the 
determination arising out of the first investigation either force or 


effect. What it salvaged from the first investigation were the record 
and the findings and conclusions of the presiding officer. This is no 
statutory prohibition against giving them continued effect. Thus, 
the ITC’s procedure in this case was not contrary to statute. When 
KMW presented a petition which was not in conformity with the 
conditions of the second investigation, and we agree with the ITC 
that it was not, the ITC properly denied it. 


Conclusion 

The findings of validity and infringement of the claims in suit of 
the ‘269 patent are affirmed. The finding of validity of the claims 
in suit of the ‘593 patent is reversed. The determination of tend- 
ency to substantially injure a domestic industry is vacated, and the 
case is remanded for reconsideration in light of our finding of inva- 
lidity of the ‘593 patent. We find no error in the ITC’s procedures 
in this case. 

Affirmed in part, reversed in part, vacated in part, and 
remanded. 
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Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, APRIL 20, 1983 


The appended notices relating to investigations by the U:S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON Raas, 
Commissioner of Customs. 


In the Matter of 
CERTAIN VARIABLE CHARACTER Investigation No. 337-TA-131 
DispLAy DEVICES 


Notice of Commission Request for Comments Regarding Proposed 
Termination of Investigation Based on Settlement Agreement 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comments on the proposed termina- 
tion of the above-captioned investigation based on a settlement 
agreement. 


SUMMARY: On January 27, 1983, complainant Stover Manufactur- 
ing Co., Inc. (Stover) and respondent Ferranti-Packard Electronics, 
Ltd. (Ferranti-Packard) filed a joint motion (Motion No. 131-2) to 
terminate the above-captioned investigation. The motion is based 
on a nonexclusive patent license agreement between Stover and 
Ferranti-Packard. The Commission investigative attornery support- 
ed the joint motion, and the presiding officer on February 9, 1983, 
recommended that the joint motion to terminate be granted. 


DATES: Comments will be considered if received within thirty (30) 
days of the date of publication of this notice. Comments should con- 
form with section 201.8 of the Commission’s Rules of Practice and 
Procedure (19 C.F.R. § 201.8), and should be addressed to Kenneth 
R. Mason, Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436 

39 
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Notice of the institution of the investigation was published in the 
Federal Register of September 29, 1982. (47 F.R. 42848). 


SETTLEMENT AGREEMENT: The settlement agreement provides 
for payment by Ferranti-Packard of a lump sum and royalties to 
Stover. The agreement covers both patents in issue, and applies to 
representatives, distributors and customers of Ferranti-Packard in 
the United States. 


WRITTEN COMMENTS REQUESTED: In order to discharge its 
statutory obligation to consider the public interest, the Commission 
seeks written comments from interested persons regarding the ef- 
fects of terminating this investigation on the basis of the settle- 
ment agreement on (1) the public health and welfare, (2) competi- 
tive conditions in the U.S. economy, (8) the production of like or 
directly competitive articles in the United States, and (4) U.S. con- 
sumers. All written comments must be filed with the Secretary to 
the Commission no later than 30 days after the date of publication 
of this notice in the Federal Register. In addition, pursuant to 19 
C.F.R. § 210.14(a)(2), the Commission has requested comments from 
the Department of Health and Human Services, the Department of 
Justice, the Federal Trade Commission, and the U.S. Customs Serv- 
ice. 


ADDITIONAL INFORMATION: The original and 14 copies of all 
written submissions must be filed with the Secretary to the Com- 


mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0161. Any person desiring to submit a document (or portion 
thereof) to the Commission in confidence must request in camera 
treatment. Such requests should be directed to the Secretary to the 
Commission and must include a full statement of the reasons why 
the Commission should grant such treatment. The Commission will 
either accept the submission in confidence or return it. All noncon- 
fidential written submissions will be available for public inspection 
at the Secretary’s office. 


FOR FURTHER INFORMATION CONTACT: Jane K. Albrecht, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 202- 
523-1627. 


By order of the Commission. 


Issued: March 30, 1983. 
KENNETH R. MAson, 
Secretary. 
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